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Dear Mr. Dliscoll: 

You ask whether “a county fi] responsiile to pay guardian fees and other wsts 
when[thewanl’seotate]is~dartto,~y...suchfies~costs.” Youcitefirst 
section 669(a) of the Probate Code (the “Code”), wbicb, as ncently amended, provides: 

E.yxpt as provided by Subsection (b), $I 8 gwrdhhip matter, 
tkcostoftbcprocc&&includingtllccostofthegulvdiMdlitcm 
or court hitor, shall be paid out of the gu&an&ip stat& or ff the 
eslalets~~e~lo~~rireaarlofrhc~~,~hco$ 
fhe procadng shall be pofd auf of the counv trcanay, and the 
judgmentofthecourtsbaUbeissuedaccordingly. 

Act of May 27, 1995,74tb L-e& RS., ch. 1039.0 29,199s Tex. Ses. L.aw Serv. 5145, 
5158 (italics and strikeover removed from ori- italics added for unpbasis). 
Subsection @). of section 669 provides that the applicaut is to pay the cost of the 
proceedhg if ibe court denies an application ~for gu&an&ip abased on the 
recommendation of a court investigator., Id.; see &o id. 0 24, at 5156 (adding Prob. 
Code 5 648A) (duties of court investigator). With respect to situations where subset@ 
(la) does not apply, however, and the guardianship estate is insutlicknt to pay costs, your 
concaniswhatcostsanindudediathe”costoftheproceeding”forwhichthecountyis 
responsible under section 669. You note that “cost of the proceeding” is not dethd in 
the code. 
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speci6cally provides that if the ward’s assets are insu&ient, the costs of attorneys ad 
litem, mental health professionals, and interpreters appointed by the court shah be borne 
by the county. Act of May 27, 1995. 74th Leg., RS., ch. 1039, 8 28, 1995 Tex. Sess. 
Law serv. 5145,5157. 

You suggest that the only costs other than those mentioned above which should be 
considered as part of “the cost of the proceeding” in a ~guardhwhip matter, such that the 
coungiisresponsibleforthemunderstaion669iftheward’sreswrces are insuaicient, 
are the kinds of “costs” nferenced in section 622(a) of the code in conjunction with 
section 31.007, Cii Practices and Remedies Code. Section 622(a) provides that “[t]he 
la~ngulatingcostsinor~civilcasosapplytoaguardianshipmattaunless 
otherwise expressly provided by... chapter @UII of the Probate Code].” Section 
31.007(b), cii PrMticcs Md Remedies code. provi&s: 

A judge ‘of any court may include in any order or judgment all 
cat& including the fbllowing: 

(1) fees of the clerk and service fas due the cow, 

(2) fees of the court reporter for the original of 
stenogr8phic tmnscripts .nuxwuily obtained for use in the suit; 

(3)master&intqreterqandgwdialqadhtemappointed 
pursuant to these rules and state statutes; and 

(4) aJchothercostsMdfwsasnlay~bepaminedbythese 
rules and state sbtutes. 

Youarguethat,ahhoughthetistof”costs”inKction31.oO7isaot~~ 
subsection(4)indicates,atleasSthattobea”cost”thaemuptber~cruleor~te 
pemhting it. Accordingly, you cot&de that the only costs in a gwdianship matter for 
which the county may be made responsiile under section 669 of the Probate Code where 
the ward’s estate is insufficient to itself pay such costs are (1) those fix the services of a 
gudian ai lita under section 645; (2) those of a coutt visitor who has not acpnssad a 
willingness to serve without compenmdon under section 648; (3) those of an attorney ad 
litem or interpreter under section 646; (4) clerk fees, service fees, and court reporta fees 
under Cii Pmctice 8nd Remedies Code s&ion 31.007(b)(l) and (2); and (5) fees of 
masters appointed under rule or statute pursuant to Cii Practice and Remedies Code 
section 3 1.097(J)(3). 
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5 28,1995 Tex. Sess. Law Serv. 5145,5157-58. As to what other costs should in proper 
ciraunstances be considered as part of the section 669 “cost of the proceedii” we limb 
ourselves here to those you specifically address in your request and brief: the fees of a 
guardiarS~u~~omrguardianadlitw,appointedbythecourt;Mdtheftesofan 
8ttomey, 8s disthct 5onl M attorney ad lituu 

The provisions dealing with the appointment and compensation of a guardian of 
thepasonorguardianoftheestate,cudistinctfromaguardianirdlitpn,doaotrrlerto 
~~fapascosts”o~or”intheproceeding”urdmakenoindi~o~that~ch 
feesarepayablekunanysourceotherthan resouas of the ward. Section 665(r), which 
authorizes calculation of the fas of a guardian of the person as a pcrc&age of the ward’s 
income, provides additionally that “fi]n determimng whether to author& compauation 
for a guardian under this section, the court shall consider the ward’s monthly income ti 
dltsouces8ndwhetherthew8rdreceives medic.d assistance under [the state Medicaid 
programr-thus allowing for the court’s denying compensation to a guanikn altogether. 
Subsection (b) of section 665 similarly authorizes calculation of fees of a guardian of the 
qtate as 8 pamntage of the income of the estate and of money paid therefrom, with the 
proviso tlmt ‘pjf the la is an unreasonablylowamo~thecourtmayauthok 
reasonable compensation to a guardian. . . fix services as gmudian . . . of the estate.- 
Theprovidonsngardingguardiaasofestatesmaynot,cuapracticalmatta,be 
~rdeMnttotherituationyouaskabout~~ward~~~rao 
resoura. Lallnywt,wefindnoindicationintheco~~provisionstbatthe 
legislature contemplated that a guardian’s fees were to be considered as part of”the cost 
of the brocading” under section 669. As deterrnktion of the need for appointmart. and 
the 8ppointment, of 8 guardian are the immediate objectives of guardianship ProceedingJ. 
we think that the legislature would have clearly indicated that guardian costs were payable 
bythecoumyinthecasewhaetheward’swtate~~dmtifit~inteadedruch. 
asitdidwitbcristsofservicesofguardiwadlitan,courtvisitorq~o~ad~ 
interpreteq 8nd mental health profeeonals. 

Si, with regard to fees of an attorney, as distinct t?om those of an attorney 
sdlitenSiaviewofirsspedfidrywithngardtoothacorssincludedin”thecoaofthe 
procding” under section 669, we thinlc that the legislature would have qressly 
provided that attorney’s fees were within the scope of that provision ifit had so intended. 
We Snd no indication of such intent. CJ Nelkin v. Panzer 833 S.W.2d 267 (Tax. 
App.-Houston [ 1st Dist.] 1992, writ dism’d w.0.j.). 
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SUMMARY 

lftheestateof8wafdisinsufEci~thecostsinr~p 
prowding which are the responsiiility of the comty in&de those 
for~CCdofa~~litem,8courtvisitor,rn~~~~ 
lital&andaniImpmer,llswenwdlclerkf~~fces,court 
reporkr~farofmUteraappointedundermleorstatWmd 
costs Of Services Of mental health proftionals. The costs of the 
~~of8~,~snanorney,ardistind~ma~ild 
Utun or M attorney ad lit- are not the county’s responsiii. 


